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Culture, Tourism, Europe and External Affairs Committee  
 

25th Meeting, 2019 (Session 5) Thursday 31 October 2019 
 

Article 50: Withdrawal Agreement 
 
Evidence Session 
 
1. The Committee will take evidence on the Withdrawal Agreement, and issues 

related to the Article 50 negotiations, agreed by the European Commission and 
UK Government on 17 October 2019.  The Committee will take evidence 
from— 

 
 Michael Russell MSP, Cabinet Secretary for Government Business and 

Constitutional Relations 
 David Barnes, Deputy Director, Head of EU Exit Strategy and Negotiations 
 Luke McBratney, Head of EU Exit Legislation  

 
Supporting Information 
 
2. The revised version of the Withdrawal Agreement and Political Declaration can 

be accessed at— 
https://ec.europa.eu/commission/brexit-negotiations/negotiating-documents-
article-50-negotiations-united-kingdom_en 
 

3. Subsequently, the UK Government introduced European Union (Withdrawal 
Agreement) Bill in the House of Commons on 21 October 2019.  The Bill, and 
its accompanying documents, can be accessed at— 
https://services.parliament.uk/Bills/2019-
20/europeanunionwithdrawalagreement/documents.html 

 
4. The Scottish Government lodged a Legislative Consent Memorandum on the 

Bill on 22 October 2019.  The Memorandum can be accessed at— 
https://www.parliament.scot/parliamentarybusiness/Bills/113267.aspx 
 

5. SPICe have produced a briefing on the Bill which can be accessed at— 
https://sp-bpr-en-prod-cdnep.azureedge.net/published/2019/10/28/The-
European-Union--Withdrawal-Agreement--Bill---Implications-for-
Scotland/SB%2019-64.pdf 
 

6. A briefing note on the Bill, excluding citizens rights issues, by the Committee’s 
adviser on constitutional law, Professor Tobias Lock, is provided at Annexe A 
to this paper.  A briefing note on citizen’s rights issues by Dr Eve Hepburn, 
SPICe academic fellow, is provided at Annexe B. 

 
Stephen Herbert 

Clerk 
CTEEA Committee 

28 October 2019 
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Culture, Tourism, Europe and External Affairs Committee 
 

Article 50: Withdrawal Agreement 

Thursday 31 October 2019 

 
European Union (Withdrawal Agreement) Bill 2019 

 
1. Introduction 
 
On 21 October 2019, the UK Government introduced the European Union 
(Withdrawal Agreement) Bill (EUWAB) into the House of Commons. The Bill 
received its second reading on 22 October, but a programme motion envisaging a 
three-day timetable for the completion of the committee stage and third reading in 
the House of Commons was rejected. 
 
The EUWAB is a piece of significant constitutional legislation. It foresees the 
delegation of significant powers to the UK Government and devolved governments in 
relation to the transition (or implementation) period; the preservation of the rights of 
EU citizens resident in the UK as well as the establishment of a new Independent 
Monitoring Authority; implementation of further aspects of the Withdrawal Agreement 
between the EU and the UK; changes to the ratification process of the Withdrawal 
Agreement; the parliamentary process for the extension of the transition (or 
implementation) period; parliamentary oversight of the negotiations on the future 
relationship between the EU and the UK as well as the representation of the UK in 
the Joint Committee provided for by the Withdrawal Agreement. 
 
 
2. Wider context 
 
On 17 October 2019, the EU and the UK came to a political agreement on a revised 
Withdrawal Agreement – setting out the terms of the UK‟s withdrawal from the EU – 
and on a revised political declaration – setting out both parties‟ ambitions for the 
future relationship between them.  
 
Under EU law the Withdrawal Agreement must be ratified by a qualified majority in 
the Council after obtaining the consent of the European Parliament. 
 
The UK may only ratify the agreement if the conditions set out in section 13 of the 
EU (Withdrawal) Act 2018 (EUWA) are met: the Withdrawal Agreement and the 
declaration on the future relationship must be approved by a resolution of the House 
of Commons on a motion moved by a Minister of the Crown (the so-called 
meaningful vote); a motion for the House of Lords to take note of the negotiated 
withdrawal agreement and the framework for the future relationship has been tabled 
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in the House of Lords; and an Act of Parliament has been passed which contains 
provision for the implementation of the withdrawal agreement.1 
 
Further, ratification of the Withdrawal Agreement is subject to s. 20 of the 
Constitutional Reform and Governance Act 2010, according to which the Agreement 
must be laid before Parliament for a specified period of time.2 
 
On 19 October 2019, the House of Commons did not agree to approve the 
agreement in a meaningful vote, but instead withheld its approval „unless and until 
implementing legislation was passed‟ (the so-called Letwin amendment).  
 
Consequently, the UK Government introduced the EUWAB into the House of 
Commons without having first secured approval of the Withdrawal Agreement and 
the Political Declaration. 
 
2.1. The Withdrawal Agreement 
 
The Withdrawal Agreement as agreed on 17 October 2019 deals with the terms of 
the UK‟s withdrawal from the EU. It does not deal with the future relationship in terms 
of trade or other forms of cooperation. 
 
It features provisions on citizens‟ rights; separation issues (mainly relating to ongoing 
procedures while withdrawal is taking place, e.g. goods on the market, administrative 
procedures, etc); a transition (or implementation) period; the financial settlement; 
and provisions on the governance and the legal effects of the agreement. 
Importantly, the agreement also contains a protocol on Ireland/Northern Ireland, 
which has seen considerable changes compared with the first Withdrawal 
Agreement of November 2018. 
 
The Withdrawal Agreement is accompanied by legally non-binding political 
declaration, which was also changed following the re-negotiation of the Withdrawal 
Agreement under the premiership of Boris Johnson. 
 
2.1.1. Citizens‟ rights 
 
The preservation of the rights of EU citizens living in the UK and of UK citizens living 
in the EU was a priority in the negotiations for both the EU and the UK.  
 
The citizens‟ rights part applies to all EU citizens who had exercised their right to 
reside by the end of the transition period and who continue to reside in the UK 
thereafter. Broadly speaking, the Withdrawal Agreement guarantees their rights 
under the EU Citizenship Directive 2004/38 in perpetuity. 
 
2.2. Legal effects of the Withdrawal Agreement and role of the ECJ 
 
                                                      
1
 Note, however, that the EUWAB would change these requirements (see below). 

2
 Note that the EUWAB – if passed unamended – would suspend the procedure in the Constitutional Reform 

and Governance Act 2010 for the Withdrawal Agreement. 
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The Withdrawal Agreement defines its legal effects in the UK legal order in s.4 of the 
Withdrawal Agreement. It says there that the provisions of the Withdrawal 
Agreement „shall produce in respect of the United Kingdom the same legal effects as 
those which they produce within the Union and its Member States‟.  
 
This means that the provisions of the Withdrawal Agreement – so far as they are 
clear, precise and unconditional3 – must be given direct effect in the UK. It follows 
that even if the UK has failed to fully implement certain provisions in the Withdrawal 
Agreement – e.g. because the implementing legislation is deficient – individuals can 
invoke the Withdrawal Agreement and any EU law it declares applicable directly 
before UK courts.  
 
In addition, the Withdrawal Agreement (and the provisions of EU law that it makes 
applicable post-Brexit) will benefit from the doctrine of primacy (or supremacy) of EU 
law. This means that if there is a conflict between domestic law in the UK (e.g. an 
Act of the Westminster Parliament) and an EU regulation which the Withdrawal 
Agreement says is applicable, EU law prevails. Just like direct effect, primacy is an 
established concept of EU law which will continue to have effect in the UK after 
Brexit as far as the Withdrawal Agreement is concerned. 
 
The EUWAB makes provision for these effects.  
 
2.3. Governance of the Withdrawal Agreement and dispute settlement 
 
The Withdrawal Agreement accords a central governance role to the Joint 
Committee. The Joint Committee is comprised of representatives from the EU and 
the UK and decides unanimously. This means in practice that the EU and the UK 
can each veto Joint Committee decisions.4 
 
The Joint Committee – assisted by a number of specialised committees5 – is tasked 
with supervising and facilitating the implementation and application of the Withdrawal 
Agreement. The Withdrawal Agreement gives it decision-making powers in a number 
of areas. Importantly, its decisions are binding on the parties to the Withdrawal 
Agreement and have the same effects (i.e. direct effect and primacy, see above) as 
the Withdrawal Agreement itself.6 
 
The Joint Committee is also the central body for the settlement of disputes between 
the UK and the EU.7 Only where the Joint Committee cannot resolve a dispute, will 
this dispute go to arbitration and may in some rare instances end up before the Court 
of Justice of the EU.  
 
2.4. The Protocol on Ireland/Northern Ireland 

                                                      
3
 These are the conditions for direct effect in EU law, see e.g. Case 41/74 van Duyn ECLI:EU:C:1974:133. 

4
 The Joint Committee’s rules of procedure are found in Annex VIII to the Withdrawal Agreement. 

5
 Article 165 Withdrawal Agreement: on citizens’ rights; on other separation provisions; on Ireland/Northern 

Ireland; on the Sovereign Base Areas in Cyprus; on Gibraltar; and on the financial provisions. 
6
 Article 166 (2) Withdrawal Agreement. 

7
 Article 169 Withdrawal Agreement. 
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The overall purpose of the Protocol on Ireland/Northern Ireland is to prevent a hard 
border on the island of Ireland. In the joint report of 8 December 2017, the UK had 
committed to avoiding „a hard border, including any physical infrastructure or related 
checks and controls‟.8 The Protocol aims to give effect to this commitment. 
 
The original protocol of November 2018 provided for the so-called “backstop”. The 
backstop had two components: first a UK-wide component: there was to be a „single 
customs territory‟ comprising the customs territories of the UK (including Northern 
Ireland) and of the EU. The UK further agreed to certain UK-wide „level playing field‟ 
obligations which required the UK to follow certain EU taxation rules and state aid 
rules and to maintain equivalent competition law rules. The UK had also committed 
to non-regression in the fields of environmental protection and labour and social 
standards. 
 
Second, the backstop made a number of Northern Ireland specific commitments, 
which would have aligned Northern Ireland to a large degree with the EU‟s single 
market for goods. 
 
The backstop was temporary in nature and was meant to apply only „unless and 
until‟ it would be superseded by future arrangements which would make the need for 
border checks and border infrastructure superfluous. 
 
The revised Protocol differs both in terms of scope and in its permanence. 
 
First, the revised Protocol is no longer a backstop, but is intended to apply 
permanently. It envisages periodic re-affirmation by the Northern Ireland Assembly 
(every four or eight years, depending on whether cross-community consent has been 
obtained) and failing such affirmation, the Protocol ceases to apply two years later. 
 
Second, the revised Protocol differs in its scope as it is confined to Northern Ireland. 
The UK-wide element of the backstop has been abandoned. This means that the 
rest of the UK – and therefore Scotland – will not be part of a shared customs 
territory with the EU. Consequently the rest of the UK – and therefore Scotland – will 
not need to abide by the UK‟s level playing field obligations in the original Protocol 
concerning taxation, state aid, competition, workers‟ rights and environmental law. 
 
The revised Protocol confirms that Northern Ireland remains in the UK‟s customs 
territory, but at the same time Northern Ireland will remain aligned to the EU‟s 
customs rules and rules on the single market for goods. In practice this may result in 
regulatory differences for goods (including agricultural goods and food products) 
between Northern Ireland and the rest of the UK. It will also result in administrative 
complexities for those trading between Scotland and Northern Ireland. 
 
2.5. Political Declaration 
 

                                                      
8
 Joint Report of 8 December 2017 TF50 (2017) 19. 
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Apart from the Protocol on Ireland/Northern Ireland, the EU and the UK also revised 
the political declaration, which spells out a framework for the future relationship 
between the EU and the UK. The political declaration is not in itself legally binding, 
but it can be considered an important signpost for the direction in which the future 
EU and UK relationship is likely to develop. As will be explained later, the EUWAB 
stipulates that any UK Government negotiating the future relationship must do so in 
a way that is consistent with the political declaration. In other words, the EUWAB 
would make the political declaration binding on any UK negotiator. 
 
According to the political declaration, the future relationship will rest on two pillars: an 
economic partnership and a security partnership. 
 
As far as the economic partnership is concerned, the political declaration envisages 
a free trade agreement. The ambition is to have no customs tariffs on goods and to 
cooperate on product standards. It is envisaged that the agreement includes non-
discrimination clauses in the field of services. This means that there would be an 
obligation on the UK and the EU to not discriminate each other‟s service providers 
for the fact that they come from the EU or the UK respectively. This implies a rather 
un-ambitious trading relationship in the field of services, where the main obstacle to 
cross-border trade are different regulatory standards, which the free trade agreement 
envisaged would barely deal with. Overall, according to the political declaration the 
economic partnership would be based on the premise that the UK would formulate 
its own regulatory standards in the fields of goods and services and that it would – as 
a matter of routine – not follow EU standards. In sum, the ambitions for the future 
trading relationship are rather modest and probably best compared to the trading 
relationship the EU has with Canada under CETA. 
 
The political declaration also mentions the playing field, which the agreement must 
ensure. It does, however, not contain any concrete commitments on part of the UK, 
but the mere aspiration that the current common high standards should be upheld in 
areas such as state aid, competition, social and employment standards, 
environment, climate change, and relevant tax matters. 
 
The security partnership will have two substantive components: cooperation in the 
field of law enforcement and judicial cooperation in criminal matters – with obvious 
implications for devolution to Scotland – and cooperation on foreign policy, security 
and defence. This is complemented by additional topics such as cyber security, 
counter-terrorism, and civil protection. 
 
2.6. European Communities Act 1972 
 
The UK is a dualist state, which means that the UK‟s international legal obligations 
can only be invoked within the UK if they have been enacted by way of legislation. 
The European Communities Act 1972 (ECA) gives effect to EU law in the UK. 
 
The ECA has two main features: first, it allows EU law to take effect in the UK 
without further implementation. Given that EU law is potentially directly effective, the 
ECA was a necessary piece of legislation in order to allow EU law (including the 
decisions of the Court of Justice of the EU) to apply directly in the UK. The ECA 
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further allows for the supremacy (or primacy) of EU law over conflicting UK law 
(including primary legislation). 
 
Second, the ECA gives the UK Government powers to implement EU Directives by 
way of secondary legislation (Orders in Council). In a devolved context, these 
powers are exercised by Scottish Ministers according to s. 53 of the Scotland Act 
1998. 
 
The Scotland Act 1998 further puts limits on the powers of the Scottish Parliament 
and the Scottish Government when it comes to EU law (ss. 29 and 57). 
 
2.7. European Union (Withdrawal) Act 2018 
 
The EUWAB makes numerous changes to the European Union (Withdrawal) Act 
(EUWA). 
 
The purpose of the EUWA is to ensure that EU law that currently applies in the UK 
and Scotland continues to apply after the UK has formally ceased to be an EU 
Member State and after the European Communities Act 1972 has been repealed. 
Otherwise, there would be huge gaps in the, in particular in areas such as 
environmental law, labour law, rules on food standards, consumer protection, and so 
on.  
 
The EUWA is therefore designed to effect an orderly withdrawal from the EU from 
the point of view of the UK legal order. It does this in three steps.  
 
In a first step, the EUWA repeals the European Communities Act on exit day. In a 
second step, it retains all EU law that currently applies: that EU law is known as 
„retained EU law‟, of which there are numerous sub-categories. In a third step the 
EUWA confers powers on the UK Government – and in devolved areas the Scottish 
Government – to amend „retained EU law‟ to deal with „deficiencies‟, which arise 
from the fact that after Brexit EU law currently operating in the UK will necessarily 
have to be adapted to function appropriately. 
 
 
3. The EUWAB: giving effect to the Withdrawal Agreement 
 
As outlined above, the Withdrawal Agreement stipulates that its provisions are 
capable of having direct effect in the legal orders of the EU and its Member States 
and of the UK; furthermore these provisions come with the supremacy of EU law.  
 
The EUWAB gives the intended effect to the Withdrawal Agreement in clause 5. That 
provision uses the formulation found in the ECA in order to give direct effect to the 
provisions in the Withdrawal Agreement. The main provisions benefitting from this 
will be those on citizens‟ rights. This means in particular that if the UK fails to 
implement the citizens‟ right part of the Withdrawal Agreement adequately, EU 
citizens living in the UK will be able to rely directly on the provisions in the 
Withdrawal Agreement before UK courts; and UK courts must apply the Withdrawal 
Agreement (and consequently leave un-applied any contradictory UK legislation). 
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4. The EUWAB and the transition period 
 
4.1. The transition period 
 
4.1.1. The transition period in the Withdrawal Agreement  
 
The Withdrawal Agreement provides for a transition (or implementation) period from 
the date of exit until 31 December 2020. The designation of the transition period 
differs between the Withdrawal Agreement – which refers to it as the transition 
period – and the EUWAB – which refers to it as the implementation period.  
 
This briefing will refer to it as the „transition period‟ without thereby implying any 
political preference or indeed any difference in meaning. 
 
The transition period is best conceived of as a standstill period, during which the UK 
is no longer a Member State of the EU and thus no longer takes part in its institutions 
and decision-making processes, but EU law continues to apply in the UK and to the 
UK as if the UK were still a member.9 Many of the substantive provisions in the 
Withdrawal Agreement – especially those on citizens‟ rights – will therefore not enter 
into force until the transition period has ended.  
 
The purpose of the transition period is simple: as the treaty on a future relationship 
has not yet been negotiated, it will allow the EU and the UK additional time for 
negotiation and ratification of that treaty. The transition period therefore prevents the 
EU-UK relationship from falling off the metaphorical „cliff-edge‟ where it would be 
subject to the rules of general international law for the time during which a new 
relationship would be negotiated. 
 
This means that during the transition period, the UK will remain part of the EU‟s 
customs union and the single market (including all four freedoms). It will take part in 
EU policies, including the Common Agricultural Policy and Fisheries Policy. The UK 
will also remain under an obligation to give effect to new EU legislation passed 
during the transition period. EU law will retain the same effects it has now, that is 
direct effect and supremacy. This means that UK courts will remain competent to 
apply EU law and give full effect to it, which in rare cases involves their disapplying a 
provision in an Act of Parliament if it clashes with EU law. Further, UK courts will 
remain competent to ask the ECJ for a preliminary ruling on matters of interpretation 
and validity of EU law; and the EU Commission will retain its powers of enforcement. 
 
During the transition period, the UK will continue to pay into the EU budget as if it 
were still a Member State.  At the same time, all EU projects and programmes will 
continue to be financed as if the UK were still a Member State.  
 

                                                      
9
 During the implementation period, the UK will not be represented in the EU’s institutions and will not take 

part in EU decision-making processes, despite remaining bound by EU law. 
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The transition period can be extended once for a period of up to two years, i.e. either 
until the end of 2021 or 2022. The decision would be made by the Joint Committee, 
i.e. it would need the consent of both the EU and the UK. An application for an 
extension has to be made before 1 July 2020. 
 
4.1.2. Retaining the effects of EU law in the EUWAB 
 
Given that the EUWA will repeal the ECA on exit day, the EUWAB had to find a 
solution as to how the UK would give effect to EU law and allow for new EU 
Directives to be implemented during the transition period.  
 
The EUWAB does this by stipulating that – although it has been repealed – the ECA 
„continues to have effect in domestic law [during the transition period]‟.10 By retaining 
the effects of the ECA, the EUWAB allows EU law to continue to have direct effect 
and to be supreme over conflicting UK law; it further allows ministers to continue to 
implement EU Directives by way of secondary legislation; and it continues to give 
effect to the decisions of the Court of Justice of the EU as before. 
 
During the transition period, nothing would therefore change as far as EU law in the 
UK is concerned. 
 
The transition period requires a number of other changes to legislation, however.  
 
First, it makes it necessary to change the EUWA in so far as the retention of EU law 
will only now take place after the completion of the transition period. This is why „exit 
day‟ in numerous EUWA provisions will be replaced by „IP completion day‟ (viz. the 
day on which the transition (or implementation) period ends). 
 
Second, requires any changes to EU law as it applies in the UK during the transition 
period to also feature as „retained EU law‟ after the transition period has passed.11 
 
Third, the UK Government deems it necessary to be granted powers to the executive 
to be granted supplementary powers to modify existing primary and secondary 
legislation, mainly in order to adapt their wording to the transition period. 
 
Fourth, given that the UK will remain bound to enact EU Directives during the 
transition period, the EUWAB gives the EU Scrutiny Select Committee of the House 
of Commons an additional scrutiny role.12 At the moment, the EU Scrutiny 
Committee is merely able to highlight any issues of legal or political significance 
arising from new EU law.13 Under clause 29 of the EUWAB, the Scrutiny Committee 
may opine that new EU legislation „raises a matter of vital national interest‟ and 
propose a motion – which a Minister of the Crown must move within 14 sitting days – 
and which the House of Commons will then debate and vote on.  

                                                      
10

 Clause 1 EUWAB. 
11

 Clause 2 EUWAB. 
12

 Clause 29 EUWAB. 
13

 See Kenneth Armstrong, Brexit Time Blog: https://brexittime.com/2019/10/22/reincarnation-and-
resurrection-the-afterlife-of-the-european-communities-act-1972-in-the-withdrawal-bill/  

https://brexittime.com/2019/10/22/reincarnation-and-resurrection-the-afterlife-of-the-european-communities-act-1972-in-the-withdrawal-bill/
https://brexittime.com/2019/10/22/reincarnation-and-resurrection-the-afterlife-of-the-european-communities-act-1972-in-the-withdrawal-bill/
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Any such motion would however not affect the entry into force of EU law under 
Withdrawal Agreement; nor would it relieve the UK from its duty to comply. The 
clause is thus best understood as a mechanism for the House of Commons to make 
its disagreement known. 
 
4.1.3. Extension of the transition period: parliamentary approval 
 
Finally, the EUWAB contains a provision on the process for a possible request to 
extend the transition period under the Withdrawal Agreement. Clause 30 stipulates 
that a UK minister may only agree to an extension if the House of Commons has 
agreed to the proposed extension. It follows that the UK Government would not be 
able to request an extension without the prior approval of the House of Commons. 
 
Importantly however, the clause implies that no Commons approval is needed for the 
Government‟s decision not to seek an extension. This has the consequence that if by 
the end of June 2020 the UK Government has not brought a motion before the 
House of Commons asking for approval of an extension, the transition period would 
come to an end on 31 December 2020 no matter whether there is a future 
relationship treaty in place or not. This means that the UK – with the exception of 
Northern Ireland – might end up trading with no specific treaty concerning trade and 
security in place (i.e. trade on WTO terms) from 1 January 2021 and that this could 
happen automatically without the prior approval of the House of Commons.14 
 
This issue has already featured in the debates on the EUWAB and the Lord 
Chancellor (Robert Buckland) conceded in the House of Commons that the 
Government would “bring forward an amendment that would allow Parliament to 
have its say on the merits of an extension of the [transition] period.”15 
 
 
5. The EUWAB and devolution – need for legislative consent 
 
The EUWAB touches upon the devolution settlement in a number of ways: by 
making changes to the powers of the Scottish Parliament and the Scottish 
Government; by granting powers to Scottish Ministers; and by legislating on 
devolved matters. 
 
Under the so-called Sewel Convention – partly reflected in s. 28 (8) Scotland Act 
1998 – the requirement for legislative consent arises where UK Parliament legislates 
with regard to devolved matters including those “which alter the legislative 
competence of the Parliament or the executive competence of the Scottish 
Ministers.”16 
 

                                                      
14

 NB: the substantive parts of the Withdrawal Agreement – particularly relating to citizens’ rights and the 
border in Ireland – would continue to apply in the event of no future relationship being agreed. 
15

 HC Deb (22 October 2019) Volume 666, column 915. 
16

 Devolution Guidance Note No. 10. 
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There is disagreement between the Scottish Government and the UK Government 
about the extent to which the EUWAB is subject to legislative consent. The Scottish 
Government‟s Legislative Consent Memorandum considers most provisions of the 
Bill to require legislative consent. By contrast, the UK Government‟s Explanatory 
Notes – while agreeing that the Bill requires legislative consent – lists fewer 
provisions triggering it. An overview of clauses and their requirement for consent 
according to the UK Government and the Scottish Government is provided in the 
annex. 
 
The following are the main aspects of the EUWAB that can be considered to be 
caught by the Sewel Convention.  
 
The provisions in the EUWAB (clauses1 to 4) concerning the transition period affect 
the legislative competence of the Scottish Parliament and of the Scottish Ministers. 
By retaining the effects of the ECA, the EUWAB extends the limitations on the 
powers of the Scottish Parliament under s. 29 Scotland Act 1998 and the 
corresponding limitations on the powers of the Scottish Ministers in s. 57 Scotland 
Act 1998. In technical terms, the EUWAB does this not by directly amending the 
provisions in the Scotland Act, but by changing the definition of “EU law” to include 
EU law as it has effect during the transition period (clause 2 EUWAB). 
 
In addition, clauses 5 and 6 on the effects of the Withdrawal Agreement itself limits 
these same powers of the Scottish Parliament and Minsters as the EUWAB requires 
that „any enactment [including the Scotland Act] is subject to them. 
 
Furthermore, the EUWAB grants additional powers to Scottish Ministers: first, in 
relation to the transition period, during which Scottish Ministers by virtue of s. 53 
Scotland Act 1998 continue to exercise powers under s. 2 (2) ECA in particular to 
implement EU Directives in devolved areas. Second, in relation to the various 
supplementary powers granted by the EUWAB itself, such as in clauses 4, 19, 22 of 
the EUWAB. But also the powers granted to the UK Government on these matters 
do require legislative consent – contrary to what the UK Government appears to 
contend – as they are capable of being exercised with regard to devolved matters. 
 
The EUWAB further amends devolved legislation, in particular the Interpretation and 
Legislative Reform (Scotland) Act 2010. The provisions concerning recognition of 
professional qualifications, coordination of social security systems and non-
discrimination, equal treatment and rights of workers also require consent so far as 
they concern devolved matters (as would e.g. be the case with the recognition of 
legal qualifications). 
 
Most of the provisions on citizens‟ rights confer powers to ministers (or to the newly 
formed Independent Monitoring Authority) that are either to be exercised by Scottish 
Ministers or that allow UK Ministers to deal with devolved matters. 
 
 
6. The EUWAB and delegated powers 
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The technicalities of the EUWAB, in particular as regards the transition period, other 
separation issues, as well as the Ireland/Northern Ireland Protocol will necessitate 
numerous changes to existing primary and secondary legislation, whether pertaining 
to reserved or devolved competence. Much like the EUWA the EUWAB therefore 
contains a number of provisions delegating powers to the executive enabling it to 
make those changes. Like in the EUWA, the delegated powers include so-called 
Henry VIII clauses, i.e. powers allowing the Government to amend primary 
legislation. 
 
Much of the transition of the Withdrawal Agreement is left to the executive. This is 
evident from the empowerments in clauses 12, 13 and 14, which deal with 
professional qualifications, coordination of social security systems, and non-
discrimination equal treatment and workers‟ rights respectively. The clauses do not 
contain any substantive provisions but instead rely exclusively on executive action. 
 
The clauses empowering UK ministers and devolved authorities in relation to the 
transition period (clauses 3 and 4) both contain a sunset clause according to which 
the power expires after two years from the end of the transition period. Further, the 
Henry VIII powers in these clauses is limited to primary legislation enacted before 
the end of the transition period. The other clauses delegating powers to the 
executive do not contain such limitations. But they do exempt certain areas of 
legislative activity and certain named enactments (e.g. the Human Rights Act 1998 
or the Scotland Act 1998) from the scope of these powers.17 
 
By contrast, the delegated powers with regard to Northern Ireland do not contain any 
such limitations and expressly allow ministers to make changes to the EUWAB 
itself.18 
 
The precise limits of the powers conferred on the executive by the EUWAB is difficult 
to assess in the abstract. Suffice it to say, that they are broadly formulated and have 
the potential for a very far-reaching scope.19 
 
The EUWAB further modifies the existing (and far-reaching) delegated powers under 
the EUWA, for instance by amending the relevant sunset clause resulting in these 
powers to expire two years after the end of the transition period (and not, as before, 
two years after exit day).20 
 
In connection with delegated powers it is worth clarifying that these are amenable to 
judicial review, i.e. the limits of these powers and their exercise can be reviewed by 
the courts. 
 
Furthermore, the exercise of these powers is subject to parliamentary scrutiny. 
Details of the procedures applying can be found in Part 1 of Schedule 5 EUWAB. 

                                                      
17

 See e.g. clause 18 (5). 
18

 See clause 21 (2). 
19

 See Adam Tucker, UKCLA Blog, 24 October 2019, https://ukconstitutionallaw.org/2019/10/24/adam-tucker-
a-first-critical-look-at-the-scrutiny-of-delegated-legislation-in-the-withdrawal-agreement-bill/.  
20

 See clause 27. 

https://ukconstitutionallaw.org/2019/10/24/adam-tucker-a-first-critical-look-at-the-scrutiny-of-delegated-legislation-in-the-withdrawal-agreement-bill/
https://ukconstitutionallaw.org/2019/10/24/adam-tucker-a-first-critical-look-at-the-scrutiny-of-delegated-legislation-in-the-withdrawal-agreement-bill/
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Importantly, the parliamentary scrutiny of powers under the EUWAB is weaker than 
that of powers under the EUWA. As Tucker has pointed out, the scrutiny proposed 
under EUWAB is similar to the scrutiny proposed under the EUWA as originally 
introduced, which was then amended because Parliament considered the scrutiny 
process to be insufficiently robust.21 
 
 
7. The EUWAB and citizens‟ rights 
 
For consideration of issues in the Bill relating to citizen‟s rights, see the briefing by Dr 
Eve Hepburn at Annexe B of this paper. 
 
 
8. Further relevant provisions in the EUWAB 
 
8.1. Ratification of the Withdrawal Agreement 
 
The EUWAB makes important changes to ratification requirements for the 
Withdrawal Agreement. By repealing section 13 EUWA (clause 30) it dispenses with 
the need for another „meaningful vote‟. And by virtue of clause 31 it does not require 
the Withdrawal Agreement to comply with the requirements in the Constitutional 
Reform and Governance Act 2010. This means that once the EUWAB has received 
Royal Assent, the Government is free to ratify the Withdrawal Agreement 
internationally. 
 
8.2. Sovereignty clause 
 
Clause 36 of the EUWAB reaffirms the sovereignty of Parliament. It states that it „is 
recognised that the Parliament of the United Kingdom is sovereign‟. This is a 
reference to the doctrine of the sovereignty (or supremacy) of Parliament, which is 
traditionally defined as the power „to make or unmake any law whatever‟.  
 
The clause sets out that parliamentary sovereignty subsists notwithstanding EU law 
being directly applicable or directly effective – be it during the transition period or be 
it the provisions of the Withdrawal Agreement itself. And that accordingly, „nothing in 
this Act derogates from the sovereignty of the Parliament of the United Kingdom‟. 
The clause is therefore reminiscent of s. 18 of the European Union Act 2011, which 
reconfirmed that EU law is recognised in the UK only by virtue of the European 
Communities Act. This was a statement of the obvious then; and clause 36 of the 
EUWAB is of similar value. 
 
This clause will therefore not have any palpable legal effects.22 The sovereignty of 
the UK Parliament – as understood by traditional constitutional law doctrine and as 
reflected in clause 36 – was not itself abrogated by the UK‟s EU membership or 

                                                      
21

 Tucker, n. 19. 
22

 See the more extensive argument (with a similar conclusion) by Mike Gordon, UKCLA blog, 22 October 2019, 
https://ukconstitutionallaw.org/2019/10/22/mike-gordon-the-european-union-withdrawal-agreement-bill-
parliamentary-sovereignty-continuity-and-novelty/.  

https://ukconstitutionallaw.org/2019/10/22/mike-gordon-the-european-union-withdrawal-agreement-bill-parliamentary-sovereignty-continuity-and-novelty/
https://ukconstitutionallaw.org/2019/10/22/mike-gordon-the-european-union-withdrawal-agreement-bill-parliamentary-sovereignty-continuity-and-novelty/
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indeed by the ECA. There has never been any doubt that Parliament could – if it so 
chose – repeal the ECA or indeed pass legislation repealing all EU-related acts in 
the UK legal order. Much in the same vein, Parliament could choose to repeal any 
provisions of the EUWAB that might be seen to intrude too far into UK law in the 
future (e.g. clauses 5 and 6, explained above). Therefore, in practical terms, the 
EUWAB will still mean that, for example, a piece of UK legislation that contradicts the 
citizens‟ rights guaranteed by the Withdrawal Agreement would need to be 
disapplied by a UK court. 
 
Hence this clause should primarily be understood as a political signal that the 
process of EU withdrawal itself does not undermine parliamentary sovereignty.  
 
8.3. Geographical indications 
 
It should be noted that Article 54 (2) of the Withdrawal Agreement protects 
geographical indications as they are protected in EU law on the last day of the 
transition period and will continue to enjoy such protection. This means that all 
Scottish geographical indications will continue to be protected in EU law. At present 
these are: Native Shetland Wool, Shetland Lamb, Orkney beef, Orkney Lamb, 
Bonchester Cheese, Traditional Ayrshire Dunlop, Orkney Scottish Island Cheddar, 
Stornoway Black Pudding, Scottish Wild Salmon, Scotch Whisky, Scottish Farmed 
Salmon, Scotch Lamb, Scotch Beef, Arbroath Smokies and Teviotdale Cheese. 
 
 
8.4. Workers‟ rights 
 
Schedule 4 of the EUWAB contains obligations on the Government in relation to 
workers‟ rights. As outlined above, the revised Withdrawal Agreement does not 
contain the same level-playing field commitments as the original Withdrawal 
Agreement. As regards workers‟ rights guaranteed by EU law, the original 
Withdrawal Agreement contained a non-regression commitment on part of the UK. 
This would have meant that the UK would not have been able to legislate in a way 
that would replace current employment rights with weaker or no protection. Such a 
non-regression commitment might be negotiated in a future relationship agreement, 
however. The Political Declaration contains this ambition, but also makes it clear that 
the quality of any such commitment would be commensurate with the scope and 
depth of the future relationship. 
 
Schedule 4, which will become part of the EUWA, contains procedural obligations 
concerning existing EU employment rights. UK ministers in charge of a Bill 
introduced into Parliament must make a statement of non-regression, stating that 
„the Bill will not result in […] failing to confer any workers‟ EU right‟. Such a statement 
must be preceded by a consultation of workers‟ and employers‟ representatives and 
can be dispensed with where the minister is unable to make such a statement. 
However, the duty only relates to primary legislation, not to secondary legislation. 
This means that changes to EU workers‟ rights brought about by statutory instrument 
– e.g. by using one of the powers in the EUWA – would not be caught by this 
obligation. 
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The purpose of the statement is one of highlighting to Parliament that a Bill would 
result in regression. The statement does not have any legal effects, i.e. it does not 
prevent Parliament from legislating in a way that would reduce workers‟ rights. 
Overall, the duty to make a statement is reminiscent of the statement of compatibility 
with the Convention rights required by s. 19 of the Human Rights Act 1998.  
 
The Schedule contains a list of all provisions of EU law that guarantee workers‟ 
rights at present. 
 
The Schedule further contains a reporting obligation resting on the Government 
regarding any new EU workers‟ rights that have entered into force after Brexit.  
 
8.5. Joint Committee: UK representation 
 
The governance of the Withdrawal Agreement is left to a Joint Committee, co-
chaired by a UK and an EU representative. The Joint Committee decides 
unanimously. This means in practice that the EU and the UK can each veto Joint 
Committee decisions.  
 
The Joint Committee – assisted by a number of specialised committees  – is tasked 
with supervising and facilitating the transition and application of the Withdrawal 
Agreement. The Withdrawal Agreement gives it decision-making powers in a number 
of areas. Importantly, its decisions are binding on the parties to the Withdrawal 
Agreement and have the same effects (i.e. direct effect and primacy, see above) as 
the Withdrawal Agreement itself.  
 
The Joint Committee is also the central body for the settlement of disputes between 
the UK and the EU.   
 
Clause 35 of the EUWAB deals with the UK representation on the Joint Committee 
and stipulates that only a Minister of the Crown can act as co-chair of the Joint 
Committee. No mention is made of representatives of the devolved governments on 
the Joint Committee. 
 
8.6. Future relationship: Parliamentary involvement and constraints on the 
Government 
 
Clause 31 EUWAB accords a role to Parliament when it comes to the negotiations 
on a future relationship treaty between the EU and the UK. Parliament will be 
involved before the negotiations commence; through regular reports; and after the 
negotiations are concluded, but before the Government ratifies the future relationship 
treaty. 
 
First, the House of Commons must approve a statement of objectives for the future 
relationship presented to it by the relevant UK minister. Second, the minister must 
regularly (every three months) report back to Parliament on the progress of the 
negotiations. A copy of the progress report must be made available to the devolved 
governments. Third, the Government must seek approval by the House of Commons 
of any negotiated future relations treaty. Hence the EUWAB introduces a 
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requirement akin to the „meaningful vote‟ requirement contained in s. 13 EUWA 
2018. Without parliamentary approval, the Government may not ratify the treaty. It 
should be noted that the EUWAB does not envisage any role for devolved 
legislatures in the ratification process. 
 
There is an important difference between the negotiations around the Withdrawal 
Agreement and negotiations on a future relationship, which makes the „meaningful 
vote‟ under the EUWAB particularly important. Whereas the timeline for the 
negotiations on a withdrawal agreement can be extended as often as the parties 
wish, the timeline for the negotiations of the future relationship treaty can only be 
extended once by extending the transition period. Once that has happened the end 
of the extended transition period will become a hard deadline. Unless the future 
relationship treaty is ratified by then, the UK and the EU will be trading on WTO 
terms. 
 
Clause 31 contains a further constraint in that it requires the statement of objectives 
for the future relationship to „be consistent with the political declaration of 17 October 
2019‟. This means that the Government would be tied in law to the political 
declaration, which under EU law – and for the EU side of the negotiations – is not 
binding and will not be treated as binding. This significantly reduces the flexibility of 
any Government negotiating as it would first need to ask Parliament to amend the 
EUWAB before it could negotiate a different form of Brexit. 
 

Professor Tobias Lock 
SPICe Research 
24 October 2019 

  



  CTEEA/S5/19/25/1 
 

ANNEXE A 
 

16 
 

Annex: Requirement of legislative consent 
 

Clause/  
Schedule  

Consent 
required? 
HMG 

Consent 
required? 
Scottish 
Gov. 

Reason given by the Scottish 
Government why consent is required. 

1   Y Saves the effect of the ECA in domestic law 
on or after exit day for the implementation 
period. Modifies the definition of “the 
Treaties” and “the EU Treaties” and section 
2(2) of the ECA to reflect Part 4 of the 
Withdrawal Agreement dealing with the 
implementation period.  

2   Y Saves EU-derived domestic legislation in 
domestic law on and after exit day for the 
implementation period.  

3  N Y EUWA is amended to provide UK 
Ministers supplementary powers to 
address deficiencies in domestic law as 
a result of withdrawal.  

4  Y Y EUWA is amended to confer supplementary 
powers corresponding to clause 3 on 
Scottish Ministers and other devolved 
administrations.  

5  N Y Provides for the general implementation 
of the Withdrawal Agreement into 
domestic law. Provides for all rights, 
powers, liabilities, obligations, 
restrictions, remedies and procedures 
created or provided for by the 
Withdrawal Agreement (other than Part 4) 
to be directly recognised and enforced in 
domestic law.  

6  N Y Replicates the approach in clause 5 to 
the EEA EFTA Separation Agreement.  

7 N N  
8 N N  
9 N N  
10 N N  
11 N N  
12  Y Y Recognition of professional qualifications 

powers conferred on Scottish Ministers.  
13  Y Y Coordination of social security systems 

powers conferred on Scottish Ministers.  
14  Y Y Prohibition of discrimination and equal 

treatment powers conferred on Scottish 
Ministers.  
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15  Y Y Establishes a body corporate called the 
Independent Monitoring Authority for the 
Citizens‟ Rights Agreement. The IMA will 
monitor implementation of Part 2 of the 
Withdrawal Agreement and Part 2 of the 
EEA EFTA separation agreement.  

16  Y Y Makes supplementary provision in relation 
to the powers in clauses 7, 8, 9 and 14 to 
implement provisions of the Withdrawal 
Agreement and provides that those powers 
include power to supplement the effect of 
section 7A EUWA (inserted by clause 5) in 
relation to the relevant provisions of the 
Withdrawal Agreement.  

17 N N  
18  N Y Inserts new powers into EUWA for UK 

Ministers to make provision to implement 
Part 3 of the Withdrawal Agreement 
(separation issues) and equivalent 
provisions of EEA EFTA separation 
agreement. Part 3 issues include devolved 
matters.  

19  Y Y Confers powers on Scottish Ministers, and 
on UK Ministers acting jointly with Scottish 
Ministers to make provision to implement 
Part Three of the Withdrawal Agreement 
(separation issues) and equivalent 
provisions of EEA EFTA separation 
agreement.  

20  N Y Provides powers in connection with fees 
and charges, and provides that devolved 
authorities may incur expenditure in 
preparation for the making of statutory 
instruments under the Bill.  

21  N Y Provides powers to UK Ministers to 
implement the protocol on Ireland / 
Northern Ireland in the Withdrawal 
Agreement.  

22  Y Y Powers in connection with Ireland/Northern 
Ireland conferred on Scottish Ministers and 
on UK Ministers acting jointly with Scottish 
Ministers.  

23 N N  
24 N N  
25  N Y Makes amendments to specified 

provisions of EUWA, for example, by 
substituting various references to “exit 
day” so that they are references to “IP 
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completion day”. This is to ensure that 
the conversion of EU law into „retained 
EU law‟ will now take place at the end of 
the implementation period.  

26  N Y Makes further amendments to substitute 
references to „exit day‟ so that they refer 
to „IP completion day‟. This clause also 
defines the term „relevant separation 
agreement law‟ and sets out rules of 
interpretation so that, so far as 
applicable, that body of law is interpreted 
in accordance with the Withdrawal 
Agreement, the EEA EFTA separation 
agreement and the Swiss citizens‟ rights 
agreement.  

27  Y Y Amends the deficiency power in section 8 
and schedule 2 of EUWA to enable these 
provisions to work in light of the 
implementation period.  

28  N Y Ancillary fee charging power amends 
scope of fee charging powers in 
Schedule 4 to EUWA, which are 
conferred on the DAs as „appropriate 
authorities‟.  

29 N N  
30 N N  
31 N N  
32 N N  
33 N N  
34 N N  
35 N N  
36 N N  
37  N Y Interpretation  
38  Y Y With regard to regulations made under the 

Bill, provision is made in relation to exercise 
of executive function by Scottish Ministers.  

39  Y Y With regard to consequential and 
transitional provision, the powers provided 
are capable of being exercised within 
devolved competence.  

Sch 1  Y Y Provisions in relation to exercise by Scottish 
Ministers of their powers relating to MRPQ, 
coordination of social security and equal 
treatment and non-discrimination.  
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Sch 2  Y Y The IMA will monitor implementation for Part 
2 of the Withdrawal Agreement and Part 2 of 
the EEA EFTA separation agreement - 
some of that implementation will take place 
within devolved competence and by means 
of regulations by Scottish Ministers.  

Sch 3 N N  
Sch 4 N N  
Sch 5  Y Y With regard to Regulations made under the 

Bill, the Schedule provides for Scottish 
Ministers to exercise various powers.  

Sch 6  Y Y Consequential, transitional, transitory and 
saving provision. Schedule requires consent 
to the extent that it includes provisions in 
relation to exercise by DAs of various 
powers, makes amendments to legislation 
within devolved competence (e.g. ILRA 
2010) and amends the devolution statutes in 
ways that modify legislative and executive 
competence.  
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Culture, Tourism, Europe and External Affairs Committee 
 

Article 50: Withdrawal Agreement 

Thursday 31 October 2019 

Citizens’ Rights and the Withdrawal Agreement Bill 
 
Introduction 
The European Union (Withdrawal Agreement) Bill sets out the rights of EU, EEA 
EFTA (Norway, Iceland and Liechtenstein) and Swiss citizens living in the UK1, and 
UK nationals living in the EU, prior to the end of the transition period.  
 
The WAB provisions are broadly similar to those contained in Theresa May‟s 
Withdrawal Agreement. However, there are some changes with respect to 
deportation, the monitoring of citizens‟ rights and the role of devolved authorities. 
Furthermore, the WAB has been formulated in the wake of the EU Settlement 
Scheme (unlike Theresa May‟s WA, which was put forward before the Scheme went 
live in March 2019). To that end, we now have more information on how the Scheme 
is working, and whether it is able to fully guarantee the rights of EEA nationals as 
promised by the UK Government since the 2016 referendum vote. 
 
Citizens‟ rights have been a central issue during the Brexit debates, and are a key 
plank of the Withdrawal Agreement Bill (WAB). What does the WAB mean for 
citizens‟ rights? This paper considers the following questions: 
 

 To what extent does the WAB protect citizens‟ rights? 
 Are there weaknesses in the WAB provisions?  
 How might the WAB by amended to strengthen citizens‟ rights? 

 
This paper will also briefly set out the broader context of how citizens‟ rights have 
been dealt with by the UK Government since the 2016 referendum, before exploring 
six issues in the WAB (or connected to the WAB) that could pose problems:  
 

1) the risks of deportation;  
2) the uncertainty and reduced rights of pre-settled status;  
3) an overall reduction in EEA EFTA citizens‟ rights 
4) the independence of the proposed Independent Monitoring Authority 
5) post-Brexit immigration policy and future mobility arrangements in an FTA 
6) continuing risks of No Deal and impact on citizens‟ rights 

 
                                                           
1
 From here on, when referring to EU nationals, I also imply EEA EFTA and Swiss nationals. 

https://digitalpublications.parliament.scot/ResearchBriefings/Report/2017/8/25/Brexit--Citizens--Rights-and-the-Withdrawal-Agreement#Council-negotiating-position
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Reminder: Background on Citizens’ Rights 
Citizens‟ rights have been a bone of contention in the Article 50 negotiations. A few 
weeks after the EU referendum in June 2016, new PM Theresa May was asked 
about guaranteeing the rights of EU citizens in the UK. She said she would, “expect 
to be able to do so, and the only situation in which that wouldn‟t be possible is if 
British citizens‟ rights in European member states were not being protected.”  
 
However, the UK Government refrained from giving any legal assurances to the 3.6 
million EU nationals living in the UK in the first year after the referendum, despite a 
parliamentary motion in the House of Commons calling on the UK Government to 
urgently give EU nationals in the UK the right to remain. 
 
The reason for not giving legal assurances to EU citizens was because this was 
seen to conflict with the UK Government‟s objective to obtain the “best deal”. In the 
words of the then International Trade Secretary Liam Fox, the uncertain status of EU 
nationals in the UK was “one of our main cards” in the Brexit negotiations. 
 
Likewise, Theresa May‟s position was that citizens‟ rights would be factored into 
negotiations. She stated, “it was absolutely right for us not to do what the Labour 
party wanted us to do, which was simply to give away the guarantee for rights of EU 
citizens here in the UK…that would have left UK citizens in Europe high and dry.” 
 
In May 2017, the EU offered to roll over 100% of citizens‟ rights to all EU citizens in 
UK and UK citizens in the EU. The Council of the EU and the European Commission 
both agreed that the negotiating position should be that all EU nationals in the UK 
and UK nationals in the EU should be considered legally resident, regardless of 
whether they have a document to prove their residence. The EU also proposed that 
all citizens‟ rights should be preserved for EU citizens currently exercising them 
(including rights to family reunion, healthcare, benefits etc). SPICe produced a 
briefing on the EU and UK positions.  
 
However, the UK Government did not accept this offer. Instead, the UK and EU 
reached an agreement on citizens‟ rights in December 2017 that meant that “EU 
citizens and UK nationals will have their rights preserved so that they can carry on 
living their lives broadly as they do now”. The WA would: 
 
 protect the rights of those EU citizens, and their families, who had been 

exercising free movement rights at the time of the UK‟s exit from the EU;  
 EU citizens who had more than 5 years‟ residence could apply for settled status, 

and those with less could remain in the UK to build up 5 years‟ residence;  
 EU citizens could continue to access healthcare, benefits and pensions; 
 Frontier workers would be able to continue to carry on as before; 
 Removals on the grounds of criminality would be made in line with EU law prior 

to the end of the transition period, and UK law thereafter (which is stricter); 

https://www.theguardian.com/politics/2016/oct/04/liam-fox-refuses-to-guarantee-right-of-eu-citizens-to-remain-in-uk
https://www.theguardian.com/politics/2016/nov/30/theresa-may-defends-refusal-guarantee-eu-citizens-rights-uk
https://sp-bpr-en-prod-cdnep.azureedge.net/published/2017/8/25/Brexit--Citizens--Rights-and-the-Withdrawal-Agreement/%20Citizens'%20Rights%20and%20the%20Withdrawal%20Agreement.pdf
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 Professional qualifications already obtained by those covered by the WA would 
continue to be recognised after the transition period; 

 EU citizens‟ rights would be incorporated into UK law.  
 
In June 2018, two years after the EU referendum, the UK Government announced its 
plan to create a Settlement Scheme for EU citizens, which was intended to be „quick 
and easy‟ for applicants. All EU citizens living in the UK are obliged to fill in an 
application form, either online or via a smartphone app, to (1) verify their identity, (2) 
confirm their residency and (3) complete a criminality check, to continue living in the 
UK after Brexit. EFTA citizens can also apply in the same way as EU citizens. 
 
The EU Settlement Scheme fully opened on 30 March 2019. The date of closing the 
scheme will depend on whether the UK leaves the EU with or without a deal.  
 

 If the UK Parliament agrees to a Withdrawal Agreement, the EU 
Settlement Scheme will close on 30 June 2021.  

 If the UK leaves the EU without a Deal, the timeframe is shorter, with 
registration closing on 31 December 2020.  
 

EU citizens and family members who have been in the UK for five years by 31 
December 2020 will be able to apply for „settled status‟ to remain in the UK 
indefinitely, while those who have arrived by 31 December 2020 but do not have five 
years‟ residence can apply for „pre-settled status‟ in which case they can seek to 
stay until they have 5 years, at which point they can apply for „settled status‟. 
 
To date, approximately 1.8 million people (out of 3.6 million EU citizens) have 
applied to the scheme in the UK – approximately 50% - and 1.5 million have been 
granted status (either settled or pre-settled status). This means that there are 
currently approximately 300,000 EU nationals waiting to have their status verified. In 
Scotland, the application rate is much lower, with only 25% of EU nationals applying 
to the Scheme to date (51,600 out of 220,000 EU nationals). It is currently unclear 
why registration to the Scheme is significantly lower in Scotland. 
 
Withdrawal Agreement Bill – Citizens’ Rights Provisions 
The European Union (Withdrawal) Bill gives effect to the citizens‟ rights provisions 
contained in the Withdrawal Agreement. The Bill lays out the rights of EU nationals 
who are resident in the UK, and UK nationals resident in the EU27, prior to the end 
of the transition period. The WAB protects the rights of these citizens and their 
families to continue to live, work, study, and access public services in the country in 
which they reside, on the same basis that they enjoy under EU free movement law, 
until the end of the transition period. The WAB also provides rights for EU nationals 
living or working in the UK to equal treatment and non-discrimination. The WAB 
protects the rights of citizens through primary legislation, allowing them to directly 

https://www.bbc.co.uk/news/uk-politics-50003563
https://www.politicshome.com/news/uk/home-affairs/immigration/news/107154/brandon-lewis-admits-eu-citizens-who-miss-immigration
https://www.bbc.co.uk/news/uk-scotland-scotland-politics-49436437
https://www.gov.uk/government/publications/eu-withdrawal-agreement-bill
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/841112/WAB_Fact_Sheet_-_CITIZENS_RIGHTS.pdf
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rely on the WAB to assert their rights. The rights of UK nationals living in the EU27 
will be provided for by Member States. 
 
The WAB provides for the creation of a new body, called the Independent Monitoring 
Authority, whose members will be appointed by the Home Secretary. The IMA will 
monitor the UK‟s implementation of the Citizens‟ Rights provisions contained in the 
WAB. This includes the provision of a statutory appeals process that allows EU 
citizens to lodge complaints about their treatment. The IMA may initiate its own 
inquiries about the implementation of Citizens‟ Rights provisions, and it can carry out 
inquiries in response to requests from Scottish Ministers, the Home Secretary or 
complaints from individuals. The IMA can also intervene in legal proceedings and 
apply for supervisory jurisdiction/judicial review. The IMA must report annually on the 
implementation of Citizens‟ Rights provisions. The European Commission will 
perform the parallel function for UK citizens living in the EU27. 
 
Issue 1: Risk of Deportation 
The citizens‟ rights provisions in the Withdrawal Agreement Bill set out a framework 
for continued legal residence of EU nationals living in the UK. These rights are 
verified through the „EU Settlement Scheme‟, so that the citizens‟ rights set out in the 
WAB only come into effect if individuals are granted „status‟ under the Scheme. 
Those who are not granted settled or pre-settled status, or who fail to register with 
the Scheme, do not enjoy the protections of the WAB. This means that EU nationals 
who have not registered by the end of the transition period risk deportation. 
 
The risk of deportation for EU nationals who have failed to apply for status through 
the Settlement Scheme by the end of the transition period (31 December 2020) has 
been confirmed by UK Government Security Minister Brandon Lewis. In an interview 
with Die Welt on 10 October 2019, Mr Lewis said that, 
 

“If EU citizens have not registered by then without an adequate justification, 
the immigration rules will apply.” 

 
When asked if that meant the possibility of deportation for EU nationals, despite 
them meeting the legal conditions and residence requirements for settled status, Mr 
Lewis said, “Theoretically, yes, we will apply the applicable rules.” 
 
Several organisations, including the Home Affairs Select Committee, have 
expressed concerns that the EU Settlement Scheme risks a repeat of the Windrush 
scandal. In addition to not providing physical evidence of EU nationals‟ right to 
remain in the UK (instead, digital authorisation is granted),  there are likely to be 
many EU citizens who are at risk of losing their status. This is especially the case for 
those EU nationals who are either unaware of the Scheme, do not believe it applies 
to them and therefore do not submit applications, or who would find it difficult to 
apply. These groups include the most vulnerable in society, such as:  

https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/841101/WAB_Fact_Sheet_-_INDEPENDENT_MONITOR.pdf
https://www.gov.uk/settled-status-eu-citizens-families
https://www.politicshome.com/news/uk/home-affairs/immigration/news/107154/brandon-lewis-admits-eu-citizens-who-miss-immigration
https://www.parliament.uk/business/committees/committees-a-z/commons-select/home-affairs-committee/news-parliament-2017/eu-settlement-scheme-report-published-17-19/
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 elderly people (especially those who have cognitive impairments)  
 people with disabilities (including mental health disabilities)  
 children (especially children in care) and care leavers 
 women (especially stay-at-home mothers without full employment records) 
 unemployed people (especially those with incomplete employment histories) 
 homeless people (without proof of residence) 
 traveller/Gypsy communities (without proof of residence)  
 people who do not have English language literacy  
 people on low incomes who do not have smartphones to access the digital 

application forms and related guidance. 
 
These groups of EU citizens may be at risk of losing their rights to live in the UK, and 
being deported at the end of 2020, if they fail to register for the Settlement Scheme 
owing to lack of awareness of the scheme, or inability to complete applications.  
 
Indeed, the 3 Million Campaign (a non-profit organisation representing EU nationals) 
has described the EU Settlement Scheme as a „ticking time bomb‟ due to the 
potential number of people who are unable to apply. Furthermore, a report by British 
Future, a migration think-tank, in January 2019 found that with even a 5% rejection 
rate for the Settlement Scheme, this would leave as many as 175,000 EU nationals 
living in the UK undocumented, and therefore at the risk of deportation by 2021. 
 
This risk of deportation of EU nationals who have not applied to the Scheme, but 
who otherwise meet the requirements for leave to remain, could be averted by 
adding a clause in the WAB to the effect that “EU nationals will not deported or 
otherwise disadvantaged if they fail to miss the deadline for the Settlement Scheme.” 
 
It is also worth recalling that the Withdrawal Agreement permits both a „declaratory‟ 
as well as a „constitutive‟ system for certifying an EU national‟s rights to continue 
living in the UK. The UK Government chose to create a constitutive system (i.e. 
registration scheme) in the form of the EU Settlement Scheme, while other EU 
Member States may chose a declaratory system to verify the rights of UK nationals. 
The UK scheme could, within the parameters of the Withdrawal Agreement, also be 
turned into a declaratory system through an amendment of the WAB.   
 
Issue 2: Pre-settled (less certain) status 
The Withdrawal Agreement provides EU nationals who have 5 years of continuous 
residence in the UK prior to the end of the transition period with “the right to reside 
permanently”. In the EU Settlement Scheme, this takes the form of “settled status.”  
 
However, if EU nationals have lived in the UK for less than 5 years they may apply 
for „pre-settled status‟ under the Scheme. This gives them time to build up their 
continuous residence, and to submit another application for settled status at the end 

https://www.politicshome.com/news/uk/foreign-affairs/brexit/news/102844/excl-experts-warn-over-ticking-time-bomb-post-brexit
http://www.britishfuture.org/wp-content/uploads/2019/01/EU-Citizens-report.British-Future.pdf
http://www.britishfuture.org/wp-content/uploads/2019/01/EU-Citizens-report.British-Future.pdf
https://commonslibrary.parliament.uk/brexit/the-eu/withdrawal-agreement-bill-citizens-rights/
https://commonslibrary.parliament.uk/brexit/the-eu/withdrawal-agreement-bill-citizens-rights/
https://ec.europa.eu/commission/sites/beta-political/files/2018-11-26_qa_citizens_rights_en_0.pdf
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of five years of residence if they meet the eligibility requirements. People with settled 
status are granted indefinite leave to remain, while people granted pre-settled status 
are granted limited leave to remain (five years) in the UK. 
 
Pre-settled status is therefore a less certain form of status in the UK. EU nationals 
are required to make a second application once they meet the 5 year requirement to 
seek indefinite leave to remain. Furthermore, they must do this before their pre-
settled status expires, or they may lose their right to reside. In addition, if an EU 
national with pre-settled status lives outside the UK for a period of two consecutive 
years, they lose their status. And if they spend over six months abroad in any 12-
month period, their continuous residence resets to „zero‟. 
 
There are also differences in the rights of children born to EU nationals holding 
settled status versus pre-settled status. For those with settled status, any child born 
in the UK while living in the UK will automatically become British citizens. For those 
with pre-settled status, their children will only be eligible for pre-settled status.  
 
Furthermore, there are differences in the rights that EU nationals enjoy depending on 
whether they have settled or pre-settled status: 
 

 Those with settled status enjoy rights to healthcare, welfare and social 
security benefits in the UK along the same lines as they would under EU free 
movement (though there are some reductions in rights – see below).  

 Those with pre-settled status have fewer rights. They enjoy rights to 
healthcare, but „pre-settled status‟ does not count as „right to reside‟ for the 
purposes of welfare benefits. This means that those with pre-settled status do 
not have the same rights to access benefits and tax credits, such as housing 
benefit, jobseekers allowance and universal credit. 

 
These differences have been captured in an accessible table by the 3 Million 
Campaign here. It is also worth noting that those with the temporary pre-settled 
status may also find it difficult to access other private services in the UK, such as 
getting a home mortgage, which requires the applicant to have a permanent 
residence. 
 
There have been several reports that there are a high number of EU nationals who 
have been rejected for „settled status‟ and who have instead been granted „pre-
settled status‟. To date, some 42% of applicants of the EU Settlement Scheme have 
been granted „pre-settled status‟. While many of these people will have been given 
this status because they have less than 5 years‟ continuous residence, immigration 
experts are concerned that some applicants wrongly being given this status. 
 

https://static.wixstatic.com/ugd/0d3854_bfd211dcfd90448183defb71d290c584.pdf
https://www.peoplemanagement.co.uk/news/articles/backlog-applications-causing-rushed-decisions-settled-status-immigration-lawyer-warns
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For instance, there have been several reports in the media of EU nationals who meet 
the requirements of having more than 5 years residence, who have been granted 
pre-settled status. According to the Here for Good charity:  
 

“We regularly see cases where an individual‟s residence exceeds five years 
but, often for no clear reason, they are not granted settled status. This is a 
concern because pre-settled status provides less security for citizens‟ rights 
than settled status.” 

 
The uncertainty and lack of security accorded to pre-settled status for EU nationals 
(especially if the status-holder leaves the UK for a certain period of time or fails to 
apply for settled status by the time five years expires) could be averted through an 
amendment of the WAB, which removes the risk of losing residence rights in these 
circumstances, i.e. “EU nationals granted pre-settled status will be given the 
necessary time to build up five years‟ residence, without risk of losing their status.” 

Furthermore, the rights of EU nationals holding pre-settled status, who do not 
possess a „right to reside‟ for welfare benefits purposes, could be ameliorated 
through a WAB amendment that automatically grants the same rights to social 
security entitlements to pre-settled status holders as settled-status holders. This 
would be especially important in the case of a no-deal Brexit (see below). 
 
Issue 3: Reduction in rights 
The Withdrawal Agreement provisions on citizens‟ rights guarantee fewer rights than 
EU free movement, for both those with settled and pre-settled rights. It is worth 
recalling that European citizenship provided rights to vote in local and European 
elections, rights to stand for election, mobility rights to live, work and study in other 
EU countries, and recourse to the European Court of Justice. 
 
The rights obtained by EU nationals who have successfully registered as „settled‟ or 
„pre-settled‟ under the Settlement Scheme would lose these rights (as would UK 
nationals). EU nationals would lose their local voting rights in the UK (which were 
guaranteed under free movement) and some of their mobility rights. So, those with 
settled status will only be able to spend up to 5 years in a row living outside the UK 
without losing their status; this is only 2 years in a row for those with pre-settled 
status (whereas no such restrictions existed prior to free movement). EU nationals 
may also lose some of their rights for family reunion in the case of relationships that 
begin after the end of the transition period (i.e. 31 December 2019), whereby those 
in a relationship with an EU national living in the UK starting after this date (future 
family members) may have to apply for a visa through the UK‟s immigration rules. 
 
These rights could be reinstated through an amendment to the Withdrawal 
Agreement Bill that guarantees the continuing rights of EU nationals to vote in local 
elections (for those with both settled and pre-settled status), the rights to family 
reunion at any point in time after the transition period (which is what the European 

https://www.theguardian.com/politics/2019/aug/30/eu-citizens-uk-settled-status-alarm
https://blogs.kent.ac.uk/eu-rights-clinic/brexit-deal-or-no-deal/
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Commission originally proposed in May 2017), and to exercise their mobility rights 
without risk of losing their status if they spend a period outside the UK. 
 
Issue 4: Independent Monitoring Authority 
The Withdrawal Agreement Bill (WAB) will create an Independent Monitoring 
Authority (IMO) to monitor and enforce citizens‟ rights provisions, and identify any 
breaches through consultation with the public, regulators and citizens‟ groups. The 
IMA will be operational from the end of the transition period (31 December 2020). 
 
The IMA will be able to hold public authorities to account, by launching inquiries on 
its own initiative, in response to complaints received, or at the request of devolved 
Ministers or the Secretary of State. The IMA can also bring judicial review 
proceedings (in Scotland, supervisory jurisdiction of the Court of Session) against a 
public authority that has failed to apply citizens‟ rights correctly. 
 
The IMA is described as „independent‟ and possessing a legal personality separate 
from the Government. However, this independence has been questioned by several 
groups, given that the IMA‟s non-executive members will be appointed by the Home 
Secretary. The WAB also sets out an approval process enabling ministers from the 
devolved governments to feed into the appointments – in that the Home Secretary 
must ensure “so far as possible” that at least one member of the IMA has knowledge 
about conditions in Scotland, Wales and Northern Ireland about citizens‟ rights. 
 
The Scottish Government, in its Legislative Consent Memorandum for the European 
Union (Withdrawal Agreement) Bill, expressed its concern that,  
 

“Not only will the IMA have functions in devolved areas in Scotland but it will 
also have significant powers over devolved public authorities and in areas of 
devolved interest… the Scottish Government considers that the consent of the 
Scottish Ministers should be required for the appointment of the member of 
the IMA who is intended to know about relevant conditions in Scotland.” 

 
In order to assure the independence of the Independent Monitoring Authority (IMA), 
the Government may instead task an independent body or parliamentary committee 
to make appointments to the IMA, rather than the Home Secretary herself. This route 
has been recommended by legal academics such as Professor Steve Peers. 
 
Furthermore, in order to ensure representation of Scottish and other devolved 
interests on the IMA, the WAB could be amended to ensure that Scottish ministers 
must give their consent to any appointment on the IMA that is seen to represent 
Scottish interests, or for an independent Scottish body – such as the Equality and 
Human Rights Commission Scotland – to make a Scottish appointment. 
 
Issue 5: Post-Brexit Immigration & Future FTA Mobility Arrangements 

https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/841101/WAB_Fact_Sheet_-_INDEPENDENT_MONITOR.pdf
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/841101/WAB_Fact_Sheet_-_INDEPENDENT_MONITOR.pdf
https://www.parliament.scot/parliamentarybusiness/Bills/113267.aspx
http://eulawanalysis.blogspot.com/
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While the Withdrawal Agreement Bill covers the rights of EU citizens living in the UK 
prior to the end of the transition period (31 December 2020), other legislation – such 
as the Immigration Bill and that resulting from the Political Declaration, i.e. a UK-EU 
international trade agreement – will determine the rights of EU citizens seeking to 
move to the UK to live, work or study in the UK after exit day. 
 
In December 2018, the UK Government published a White Paper on Immigration 
and introduced legislation to end free movement in the UK. The Immigration Bill, 
introduced by the former Home Secretary Sajid Javid, stalled after its second reading 
in the House of Commons earlier this year, and was due to fall away with the 
attempted prorogation of Parliament. However, the bill is likely to now continue its 
passage through Parliament (unless there is a general election).  
 
Theresa May‟s White Paper drew heavily on a substantial report by the Migration 
Advisory Committee (MAC). The MAC recommended EEA citizens will have to 
apply, like all „third-country nationals‟, through the UK‟s visa system after the 
transition period ends on 31 December 2020. The White Paper recommended: 
 

 Ending free movement from the EU/EFTA and requiring future migrants from 
the EU/EFTA to apply through the UK‟s points-based system. 

 Abolishing the cap on skilled workers coming through the „Tier 2‟ route. 
 Creating a new route for skilled migration, with a £30,000 per year salary 

threshold (which is currently under review by the MAC). 
 
While business organisations welcomed removing the cap on skilled workers, there 
were concerns expressed by business groups about the lack of routes for low-skilled 
migration to the UK and the challenges for businesses to retain and recruit EU 
nationals in future. The immigration proposals, and responses to them by Scottish 
organisations, were considered in a SPICe briefing in January 2019.  
 
However, since the Immigration Bill passed its second reading in the House of 
Commons in March 2019, the Prime Minister Boris Johnson has stated his intention 
to create a different type of immigration system in the UK after Brexit, based on the 
Australian points-based system. The Home Secretary has invited the MAC to 
undertake a review of the Australian (and other, Canadian and New Zealand) 
systems to see if they could be implemented in the UK. It is unclear whether the 
Prime Minister wishes to go ahead with Theresa May‟s post-Brexit immigration 
plans, or to establish a radically different immigration regime in January 2021. 
 
In either case, the limitations of the WAB to the end of the transition period means 
that EU nationals arriving in the UK on 31 December 2020 could be eligible to apply 
for „pre-settled status‟, while those arriving the next day, on 1 January 2021, would 
have no status to live and work in the UK unless they apply for a visa. This means 
that there will be two „classes‟ of EU nationals living in the UK after Brexit: those with 

https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/766465/The-UKs-future-skills-based-immigration-system-print-ready.pdf
https://services.parliament.uk/bills/2017-19/immigrationandsocialsecuritycoordinationeuwithdrawal.html
https://www.freemovement.org.uk/immigration-bill-back-on-as-supreme-court-recalls-parliament/
https://www.freemovement.org.uk/immigration-bill-back-on-as-supreme-court-recalls-parliament/
https://digitalpublications.parliament.scot/ResearchBriefings/Report/2019/1/24/Immigration-policy---the-countdown-to-Brexit
https://spice-spotlight.scot/2019/09/25/guest-blog-what-might-the-prime-ministers-immigration-proposals-mean-for-scotland/
https://spice-spotlight.scot/2019/09/25/guest-blog-what-might-the-prime-ministers-immigration-proposals-mean-for-scotland/
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settled or pre-settled status and a route to remain in the UK, and those arriving after 
Brexit (or who fail to apply for status under the EU settlement scheme) who will be 
treated as „third country nationals‟ without concomitant rights.  
 
Aside from the ethical implications of creating two tiers of EU nationals in the UK, 
there is also likely to be confusion around which rights EU nationals enjoy (i.e. given 
that employers and landlords now have a greater role in „checking‟ the identity and 
residence status of immigrants on behalf of the Home Office, this may result in 
unintended discrimination due to the differentiated status of EU nationals).  
 
Finally, the new Political Declaration notes that, while free movement will end in the 
UK after the transition period, “the Parties should establish mobility arrangements.” 
The Political Declaration includes proposals to create mobility arrangements based 
on non-discrimination and reciprocity, including visa-free travel for short visits, agree 
to consider social security coordination for future movement of persons, agree to 
examine entry and stay “for purposes such as research, study, training and youth 
exchanges”, the temporary entry and stay of natural persons for business purposes, 
and to “explore the possibility to facilitate the crossing of their respective borders for 
legitimate travel.” The latter provision in particular could be interpreted broadly. 
 
It is worth recalling the UK Government‟s White Paper on The future relationship 
between the United Kingdom and the European Union (2018), included a section on 
a „Framework for mobility‟ in a future trade agreement with the EU. Here, the UK 
Government proposed a number of areas by which to preserve labour market 
flexibility between the UK and EU, including intra-corporate transfers, a youth 
mobility scheme, reciprocal healthcare and temporary mobility of scientists and 
researchers. Many of these proposals move significantly beyond what is ordinarily 
contained in international trade agreements (with reference to WTO GATS Mode 4 
provisions on the movement of „natural persons‟ for business purposes and the 
supply of services).2 However, it is currently unclear if and how the new Prime 
Minister wishes to build upon the previous White Paper with regard to mobility. 
 
This means that businesses, universities and other organisations that have relied on 
EU nationals meeting skills shortages (as well as remote and rural communities that 
have relied on EU nationals to sustain communities), continue to live with uncertainty 
as to whether they can attract – or indeed, retain - EU nationals after Exit Day. 
 
Issue 6: No Deal Brexit 
Finally, it has been noted that the Withdrawal Agreement Bill does not remove the 
risk of a No-Deal Brexit, but only postpones the potential of the UK leaving the EU 
without a deal to the end of the transition period, i.e. 31 December 2020. The WAB 

                                                           
2
 The WTO GATS provisions define ‘natural persons’ as people, as distinct from juridical persons such as 

companies and organisations. For more details, see this WTO paper. 

https://commonslibrary.parliament.uk/home-affairs/immigration/ending-free-movement-how-will-eu-citizens-prove-their-right-to-work-in-the-uk/
https://commonslibrary.parliament.uk/home-affairs/immigration/ending-free-movement-how-will-eu-citizens-prove-their-right-to-work-in-the-uk/
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/840656/Political_Declaration_setting_out_the_framework_for_the_future_relationship_between_the_European_Union_and_the_United_Kingdom.pdf
https://fullfact.org/europe/no-deal-brexit-2020-end-transition/
https://fullfact.org/europe/no-deal-brexit-2020-end-transition/
https://www.wto.org/english/thewto_e/minist_e/min96_e/natpers.htm.


                                                                                                                                                                                                      

CTEEA/S5/19/25/1 
 

ANNEXE B 
 

11 
 

allows for the extension of the transition period by up to two years (i.e. 31 December 
2022), however, this must be requested by the end of June 2020. 
 
The issue here is that, if the Prime Minister does not request an extension of the 
transition period (or „implementation period‟), and there is no UK-EU trade deal in 
place by 31 December 2020, this could lead to a no-deal Brexit. 
 
What does this mean for citizens‟ rights? Firstly, if the UK leaves the EU without a 
Deal, it means that the timeframe for registering with the EU Settlement Scheme is 
shorter. If there is a Deal (and a trade agreement negotiated by the end of December 
2020), then the deadline for registering for status is 30 June 2021. (Please note that, 
if an extension if granted, this deadline may be pushed back to reflect this.) 
However, if there is no Deal, the EU Settlement Scheme webpage confirms that the 
deadline to apply would be 31 December 2020 – six months less. 
 
Importantly, if EU nationals fail to apply for settlement prior to the relevant deadline, 
they risk losing their rights to live in the UK and may have to apply for a visa. In a No 
Deal scenario, the UK Government has indicated that EU citizens‟ rights will be 
protected, but that there will be certain changes that will result in reduced rights: 
  

a) they will have no right of appeal to the European Court of Justice  
b) the UK deportation threshold (more stringent than the EU equivalent) would 

replace the EU deportation threshold for crimes committed after Exit Day;  
c) there will be a new cut-off date of 29 March 2022 for non-EU family members 

to join EU citizens in the UK; thereafter they must apply for a visa.  
 
Some categories of EU nationals will also lose specific rights in the case of a No 
Deal Brexit, in particular, those who are self-employed and providing services in the 
UK. If the „Freedom of Establishment and Free Movement of Services (EU Exit) 
Regulations 2019‟ are approved by the UK Parliament (they were introduced in July 
2019), then EU nationals who are self-employed, own and manage a company, or 
who provide services in the UK, will no longer be able to do so on the basis of UK 
nationals. They will no longer be entitled to non-discrimination based on nationality to 
set up companies, be self-employed or provide services in the UK. 
 
Conclusion 
This paper has explored some of the main concerns relating to the WAB‟s provisions 
for EU citizens‟ rights, including the risk of deportation for (especially vulnerable) EU 
nationals, the creation of an insecure „pre-settled‟ status that 42% of EU nationals 
registering for the Scheme have thus far been placed in, the reduction in political and 
mobility rights (as well as social security rights for pre-settled status), the need for a 
more impartial body monitoring citizens‟ rights, the impact of the UK‟s post-Brexit 
immigration policy on EU migration flows to the UK, the restricted nature of mobility 
arrangements in trade agreements, and the continuing risks of no deal. 

https://www.gov.uk/settled-status-eu-citizens-families
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/790570/Policy_Paper_on_citizens_rights_in_the_event_of_a_no_deal_Brexit.pdf
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/790570/Policy_Paper_on_citizens_rights_in_the_event_of_a_no_deal_Brexit.pdf
https://www.freemovement.org.uk/what-legal-rights-will-eu-citizens-have-after-a-no-deal-brexit/
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Some of these issues may be addressed through amendments to the Withdrawal 
Agreement Bill (for instance, guaranteeing the pre-free movement rights of EU 
nationals in the UK, removing pre-settled status, making the Settlement Scheme a 
declaratory scheme, ensuring non-discrimination in the case of no-deal), while other 
issues would require to be addressed through amendments to the Immigration Bill 
and through shaping the future UK-EU trade agreement. 
 
We do know in the meantime, however, that as immigration has become less of a 
concern amongst the UK electorate, fewer EU nationals are seeking to make their 
home in the UK. Significantly fewer EU nationals are choosing to move to the UK 
since the 2016 referendum, while there has been an increase in EU nationals leaving 
the UK. EU arrivals have fallen to a six-year low in the UK, while net migration has 
decreased by 12%. These figures go hand-in-hand with reports of increasing racism, 
xenophobia and hate crimes against EU nationals and minority ethnic groups. 
 
Guaranteeing a safe and inclusive environment in which EU nationals can live in the 
UK is, in many ways, just as important as citizens‟ rights as being a factor in EU 
nationals‟ decisions on whether or not to stay in the UK. In this regard, the Scottish 
Parliament and Government have key policy competences that can help to create a 
welcoming and safe environment in which EU nationals can exercise their rights, as 
well as offering devolved rights to healthcare, education, employability and some 
social security benefits. It is these aspects of migrant integration that will crucial to 
the retention of EU nationals in Scotland in a post-Brexit environment. 
 
Dr Eve Hepburn, SPICe Academic Fellow 
SPICe Research 
 

https://ukandeu.ac.uk/wp-content/uploads/2019/01/Public-Opinion-2019-report.pdf
https://ukandeu.ac.uk/wp-content/uploads/2019/01/Public-Opinion-2019-report.pdf
https://www.ons.gov.uk/peoplepopulationandcommunity/populationandmigration/internationalmigration/bulletins/migrationstatisticsquarterlyreport/august2019
https://www.ons.gov.uk/peoplepopulationandcommunity/populationandmigration/internationalmigration/bulletins/migrationstatisticsquarterlyreport/august2019
https://www.fragomen.com/about/news/eu-arrivals-six-year-low-uk-net-migration-falls-12
https://blogs.lse.ac.uk/brexit/2019/06/18/feeling-vulnerable-and-unwelcome-the-impact-of-brexit-on-eu-nationals/
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